 TENNESSEE ALCOHOLIC BEVERAGE COMMISSION

Minutes
November 13, 2008
1:30 p.m.
The regular meeting of the Tennessee Alcoholic Beverage Commission was held on Thursday, November 13, 2008 in Nashville, Tennessee at 1:30 p.m.  Chairman John Jones, Commissioner Cynthia Bond and Commissioner Harlan Mathews were present.  Executive Director Danielle Elks, Assistant Director Carolyn Smith, CLEO Mark Hutchens and SA Al Watson were present.    

1. The Minutes for October 15, 2008 Commission Meeting were approved.
2.
RETAIL


A.
OLD BUSINESS

1.

GRACE’S PLAZA WINE SHOP

NASHVILLE, TENNESSEE (DAVIDSON COUNTY)

Applicant:
Nirvana Beverage Company, LLC

Member:
Pratibha Desai

Before the Commission is a request for a new retail store to be located at 4005 Hillsboro Pike in Nashville, Tennessee.  Ms. Desai wishes to initially invest $350,000 to operate the business.  Financing is based upon personal savings in the amount of $50,000, and a loan in the amount of $300,000 from Ray Dayal (cousin).  The applicant is leasing the property from Grace’s Inc. for a period of twenty years (with an option to terminate after 5 years) at $13,333 per month, plus 60% of the taxes ($3674.75/month), and 60% of the utilities estimated to be $2369.25/month for a total monthly rent of $19,377.  It should be noted that Ms. Desai’s brother, Paul Patel, owns Midtown Wine and Spirits, and her husband is employed as a manager at this retail licensee.


On October 14, 2008, a Writ of Supersedeas was filed with the Chancery Court of Davidson County requesting that the Commission be stayed from reviewing the application and/or issuing a license pursuant to the application.  An order was entered on October 14, 2008 ordering such a stay prohibiting the TABC from acting on the application.  Also, on October 14, 2008, a Motion to Amend the Order was filed by applicant.  On October 15, 11:26 am, an Order was entered vacating the Order for Stay.  (**The underlying issue is whether the City of Nashville properly issued a Certificate of Compliance pursuant to its distance requirements.)


All documentation has been submitted with the exception of the following:
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a. TABC Inspection;

b. Acknowledgement of the rules/regulations;

c. Use and Occupancy permit;

d. Verification of owner’s of Grace’s Inc.

This matter was continued from the October 15, 2008, Commission meeting.  Arguments were made in Chancery Court on November 6, 2008, regarding the appeal of the city’s issuance of the Certificate of Compliance.
Discussion/Action Taken:

Margaret Behm, Attorney for Nirvana Beverage Company, LLC and Pratibha Desai were present.  

Director Elks stated that PLB, Inc. and Cornucopia Enterprises, Inc. filed motions in the Chancery Court on October 14, 2008 to determine whether the City of Nashville properly issued a Certificate of Compliance pursuant to its distance requirements.   These parties allege that the applicant’s store was too close to existing retail stores.   Director Elks stated that T.C.A. §52-3-208 requires parties contesting that Certificate of Compliance issues to appeal the city’s decision to Chancery Court.  She further advised that Chancery Court had issued a stay prohibiting the Tennessee Alcoholic Beverage Commission from acting on the matter.   However, a second order was issued lifting the stay.  Director Elks stated the Commission was advised that there was a restriction in the lease that if by November 17, 2008, the applicant had not had a license issued, then the lease would be deemed null and void.  As a result, the Commission moved the Commission meeting to this date so that would not be an issue.   A hearing was scheduled in Chancery Court prior to the Commission meeting on the merits of the case as to whether Metro Nashville properly issued the Certificate of Compliance.    Director Elks stated the Chancery Court hearing was held and the Chancellor upheld Metro Nashville’s issuance of the Certificate of Compliance stating that Metro Nashville officials correctly measured the distance between the stores and that the Plaintiff did not fulfill the burden of proof.  Therefore, the Court upheld the issuance of the Certificate of Compliance.   Director Elks stated that because the staff has a valid Certificate of Compliance and there appears to be no other opposition to the issuance of this matter, the Commission can go forward with this application.   
Commissioner Mathews made a motion to approve upon submission of the pending documentation.   Chairman Jones seconded the motion and it was approved with 3 ayes.
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2.
ONE LAST CAST WINE AND SPIRITS

ASHLAND CITY, TENNESSEE (CHEATHAM COUNTY)

Applicant:

Stephen Cochran

Before the Commission is a request for new retail store to be located at 1004 Lannom Drive, in Ashland City, Tennessee.  Stephen Cochran wishes to initially invest $60,000 to operate the business.  If approved, the business will be operated as a sole proprietorship.  Financing for the business is based upon a loan from Leslie Finlay. Mr. Cochran is renting the property from the Bromont Group for a period of five years, with monthly rent at $1666.67. Issue:  TABC Rule 0100-3-.09(3)(b) provides that “The Commission may refuse to grant a retail liquor license to any applicant who fails to demonstrate by a preponderance of the evidence the financial ability and responsibility to reasonably conduct business.”  It should be noted that Mr. Cochran filed for Chapter 13 bankruptcy in 2007.  All documentation has been submitted with the exception of the following:


a.
Completed bank credit check;


b.
Loan agreement with Leslie Finlay;


c.
Financial and bank check on Leslie Finlay;


d.
Income tax returns for 2006-2007; 


e.
TABC Inspection;


f.
Acknowledgement of the rules/regulations.

At the staff’s request, this matter was continued to the November, 2008 meeting when a representative for the applicant called just prior to the last meeting advising that Leslie Finlay was no longer involved, and that the “Robertsons” were now providing the financing.  As of the date of this agenda, no additional information has been submitted and TABC staff will request that this application be deemed withdrawn.
Discussion/Action Taken:

Stephen Cochran was present at the meeting.  Director Elks stated that this matter was continued from the October Commission meeting to allow opportunity for Bobby and Connie Robertson to provide documentation regarding the financing.   Director Elks stated that Mr. Cochran provided the staff with some additional documentation of the financing regarding the Robertsons.   Director Elks stated that an agent of the staff does a background on the individuals funding the money as the staff wants to know the source of the financing; however the staff has not received the agent’s report.    Director Elks further stated that TABC rules require that the applicant be financially able to operate a retail package store, and that Mr. Cochran filed for Chapter 13 bankruptcy within the last two weeks.   Director Elks requested a continuance to the December meeting in order for the staff to complete the investigation on the Robertsons, and 
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because Mr. Cochran cannot obtain a loan until he has filed for bankruptcy in the bankruptcy court.    Director Elks stated that Mr. Cochran will have to get the bankruptcy approved.   

Commissioner Mathews made a motion to continue the matter to the December Commission meeting.   Commissioner Bond seconded the motion and it was approved with 3 ayes.


B.
NEW APPLICATIONS

1. MULBERRY PACKAGE STORE
ASHLAND CITY, TENNESSEE (CHEATHAM COUNTY)

Applicant:
Claire Van Hook Barnes, Bobby Donald Barnes, B’Donna Barnes Roberson and Robert Barnes

Before the Commission is a request for a new retail store to be located at 100 Mulberry Street in Ashland City.  The applicants wish to initially invest a total of $80,000 to operate the business.   If approved, the business will be operated as a general partnership.  Claire Barnes and Bobby Barnes would each own 30%, while B’Donna Barnes Roberson and Robert Van Hook Barnes will each own 20%. Financing for the business is based upon a loan from Pinnacle Bank.  The applicants are renting the property from Claire Van Hook Barnes and Virginia Van Hook for a period of one year at $500/month.  All documentation has been submitted with the exception of the following:


a.
TABC Inspection;



b.
Acknowledgement of the rules and regulations;



c.
Loan agreement with Pinnacle Bank;


d.
Amended Certificate of Compliance;
Discussion/Action Taken:

Bobby Donald Barnes, Claire Van Hook Barnes and Robert Barnes were present at the meeting.  Director Elks reviewed the application to the Commissioners and stated that Robert Barnes has withdrawn his interest in the establishment because he does not meet the residency requirement for Ashland City; therefore, he could not obtain a Certificate of Compliance.   As a result, Bobby Barnes would own 50%, Claire Van Hook Barnes would own 30% and B’Donna Barnes Roberson would own 20%.   Director Elks recommended approval upon submission of the TABC Inspection and the Acknowledgement of the rules and regulations.   Commissioner Mathews made a motion to approve upon submission of the pending documentation.   Commissioner Bond seconded the motion and it was approved with 3 ayes.
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2. CITY LIQUOR OF RIPLEY

RIPLEY, TENNESSEE (LAUDERDALE COUNTY)

Seller/Licensee:
Robert Logan Tims

Applicant/Buyer:
Tom Tims

 
Before the Commission is a request for a transfer of ownership of the retail store located at Highway 51, Suite 2 in Ripley, Tennessee.  Tom Tims wishes to take over the business from his brother, Robert.  In exchange for this interest, Tom Tims will relinquish his interests in certain property inherited from their mother to his brother.  Tom Tims is leasing the property from William and Janis Teer for a period of three years, at $700/month. All documentation has been submitted.
Discussion/Action Taken:

Director Elks reviewed the application to the Commissioners and recommended approval.   Commissioner Bond made a motion to approve.      Commissioner Mathews seconded the motion and it was approved with 3 ayes.

3. RIVER ROAD LIQUORS
NASHVILLE, TENNESSEE (DAVIDSON COUNTY)


Seller/Licensee:
John Wahidi


Buyer/Applicant:
Kimberly Lindsay

Before the Commission is a request for a transfer of ownership of the retail store located at 7078 Charlotte Pike.  Kimberly Lindsay wishes to purchase this store for $140,000:  financing is based upon $80,000 in savings and a promissory note with the seller.  John Wahidi is currently under indictment for 41 felony counts including, but not limited to, evading sales tax and filing false returns as it relates to collections on behalf of River Road Liquors.  Ms. Lindsay is assuming the lease with DPR MDT Nashville Marketplace, LLC for a period of 3 years at approximately $2100/month plus 4% of the gross sales. Issue:  If convicted of the felony, then Mr. Wahidi is prohibited from having either a direct or indirect interest in the business:  the promissory note would constitute an indirect interest.  All documentation has been submitted with the exception of the following:
a.
Citation paid for evading sales tax and filing false returns as it relates to collections on behalf of River Road Liquors;

b.
Past six months of checking account statements with Regions Bank;

c.
Any line of credit with Regions Bank;

d.
TABC Inspection;

e.
Acknowledgment of the rules/regulations;
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f.
Written acknowledgment from Ms. Lindsay and Mr. Wahidi that he cannot have and/or must relinquish his indirect interest (promissory note) if convicted.
Discussion/Action Taken:

Director Elks stated that Ms. Kimberly Lindsay came to the office on November 12 per Director Elk’s request.   Director Elks stated that the staff had just found out that Ms. Kimberly Lindsay’s live-in boyfriend was Ahman Wahidi, John Wahidi’s brother.   John Wahidi has been under indictment based upon a Tennessee Department of Revenue investigation for forty-one (41) counts of tax evasion, filing false returns, and theft of property.   John’s brother, Ahman Wahidi, closed another retail store while under indictment for the same offenses.   Director Elks stated she has concerns whether Kimberly Lindsay will be the true owner and operator of the retail package store, and that she so advised Ms. Lindsay.   Director Elks stated that Ms. Lindsay’s attorney has called and although she returned his call, she did not talk to him.   Director Elks stated that she has concerns about this application and that these matters should be resolved before the application moves forward.  She suggested that a show-cause hearing may be advisable.   Director Elks stated that at this point, she would like to request that this matter be continued to the December Commission meeting.    Commissioner Mathews made a motion to defer this matter to the December Commission meeting.   Commissioner Bond seconded the motion and it was approved with 3 ayes.


4.
SPARTAN PREMIUM WINE AND LIQUOR




KNOXVILLE, TENNESSEE (KNOX COUNTY)




Applicant:
Phillips Entertainment Group, LLC




Member:
Bartolomew Phillips

Before the Commission is a request for a new retail store to be located at 4617 Papermill Drive.  Mr. Bartolomew Phillips wishes to initially invest $130,000 to operate the business.  Financing is based upon a loan from his father, Kip Phillips.  The applicant LLC is leasing the property from Regency Commercial Realty Investment Group, LLC for a period of 5 years at $1000/month.  All documentation has been submitted with the exception of the following:

a.
Financial background check on Kip Phillips;


b.
Questionnaire for Kip Phillips.
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Discussion/Action Taken:

Director Elks reviewed the application to the Commissioners and recommended approval upon submission of the financial background check on Kip Phillips.   Chairman Jones made a motion to approve upon submission of the pending documentation.   Commissioner Mathews seconded the motion and it was approved with 3 ayes.

5.
PARKWAY WINE AND SPIRITS


KNOXVILLE, TENNESSEE (KNOX COUNTY)


Seller/Licensee:
Parkway Wine & Spirits, LLC


Member:

Robert Rowan


Applicant:

Richard Thomas Investments, Inc.
Stockholders:

Richard Thomas


Before the Commission is a request for a transfer of ownership of the retail store located at 9405 South Northshore Drive, Suite 102 in Knoxville, Tennessee.  Richard Thomas wishes to initially invest $550,000 to operate the business; purchase price of the business is $500,000.  Financing is based upon home equity line of credit ($115,000); IRA ($245,000); cash ($40,000); and loan with Bank East ($150,000).   The applicant is leasing the property from Robert Rowan for a period of 3 years, with options to renew, at $4844/month.  All documentation has been submitted.

**If approved, the applicant would like to change the name to Northshore Wine and Spirits.

Discussion/Action Taken:

Mr. Rick Thomas and Amanda Thomas were present at the meeting.  Director Elks reviewed the application to the Commissioners and recommended approval.  Chairman Jones made a motion to approve. Commissioner Bond seconded the motion and it was approved with 3 ayes.   Chairman Jones made a motion to approve name change and Commissioner Bond seconded the motion and it was approved with 3 ayes.
3.
WINERIES


A.
J-6 WAIVER


T.C.A. §57-3-207 allows Tennessee wineries to provide complimentary samples for tasting at the winery if such winery uses certain percentages of agricultural products produced in Tennessee in its wine production.  This same statute provides that wineries may request a waiver of the requirement to use Tennessee agricultural products if the Commissioner of 
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Agriculture certifies that the source or sources of Tennessee agricultural products anticipated by the requesting winery will not be available in whole or in part for some reason which the winery had no control.  To qualify for the waiver, the winery must have filed statements and/or contracts with the TABC on or before June 15 of the current year indicating what products the winery anticipates using in its production.  If the waiver is granted, then the winery may obtain product from out-of-state for use in producing its wine.

A. Chestnut Hill Winery (Crossville, Tennessee)

At the September, 2008 Commission meeting, Chestnut Hill Winery requested a J-6 waiver for the following products, all of which had been certified by the Tennessee Department of Agriculture to be unavailable from Tennessee producers:  

Concord (1650 gallons); Muscadine (1500 gallons); Niagara (1100 gallons); Catawba (1100 gallons); Chardonnay (1100 gallons); Cabernet Sauvignon (1100 gallons); Reisling (1100 gallons); Chambourcin (1100 gallons); Seyval Blanc (1100 gallons); and Cayuga White (1100 gallons).

This provision was noted on the September agenda:  “**It should be noted that Chestnut Hill Winery did not submit any grape contracts because they have no processing equipment at the winery, and are unable to purchase any due to finances.”  

As a result, Chestnut Hill’s request was denied for failing to comply with the statutory requirement of submitted contracts prior to the J-6 waiver request.  Darrin Striker appeals the decision of the Commission.  
Discussion/Action Taken:

Mr. Darrin Stryker, Harold Stryker and Marty Hoover were present at the meeting.  Director Elks reviewed the application to the Commissioners and stated that Chestnut Hill Winery was denied a J-6 Waiver at the September, 2008 Commission meeting.   Chestnut Hill Winery was denied the J-6 Waiver because the winery did not submit any grape/fruit contracts stating they did not have processing equipment for any grapes at the winery.   Director Elks stated that based on the winery’s correspondence, the winery did not have any processing equipment because it was too much of an expense as they have only been licensed since September 2007.   

Commissioner Mathews made a motion to reconsider.  Commissioner Bond seconded the motion and it passed with 3 ayes.  
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Marty Hoover, winemaker and employee of Chestnut Hill Winery, stated that since Darrin and Harold Stryker had never operated a winery in the past, they were not aware of all the equipment necessary to produce wine commercially.  Mr. Hoover stated that there were funds allocated to purchase the processing equipment, however, those funds were used for repairs and equipment to the winery.   He further stated that he is the one that suggested that Mr. Stryker submit a letter stating that grape contracts is a non-issue because the winery did not have any processing equipment to process the grapes purchased.  Mr. Hoover stated that Darrin and Harold Stryker were misled by the previous owners when they purchased the winery that the processing equipment was at the winery. 
Director Elks stated that the Tennessee statute sets forth that to qualify for a J-6 Waiver, the winery requesting the J-6 waiver must submit contracts to the Commission prior to June 15.   The winery must show a contract or statement that an agreement existed with the winery to purchase Tennessee grapes.  
Director Elks stated that the winery has approximately 20,000 to 30,000 bottles of wine that can be sold at retail, and suggested that those bottles of wine could be could suffice through till next spring.   Director Elks stated that by that time the winery will have generated $65,000 to $70,000 sufficient money to purchase processing equipment.   The winery will be able to sell retail and have samples, and by next year they will be able to submit their contracts.   
Darrin Stryker indicated that if the winery were unable to obtain the J-6 Waiver, they would be out of business and they would lose their million dollar investment.

Director Elks stated that the Commission approved J-6 Waivers for approximately 20 wineries during prior Commission meetings.   Director Elks requested that during the course of the next month if one of the previously approved wineries made a subsequent request for a J-6 Waiver that the Commission would give the staff prior permission to approve the J-6 Waiver upon notification of the next Commission meeting.      Director Elks stated that if Chestnut could get one of the wineries that were approved for the J-6 Waiver, the approved winery could go out of state and buy additional grapes and then legally sell those grapes to Chestnut Hill Winery.   
Commissioner Mathews stated that in order to allow Chestnut Hill Winery allotted time to try and purchase the grapes from an approved winery that the Commission possibly continue the matter.

Commissioner Mathews made a motion to continue the matter to a date uncertain.   Chairman Jones seconded the motion and it was approved with 3 ayes.
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4.
SERVER/EMPLOYEE PERMITS
5.
BUDGET
6.
CONSENT ORDERS

7.
PENDING MATTERS LIST

8.       MISCELLANEOUS

· REVIEW OF JELOVSEK V. BREDESEN ORDER upholding the State of Tennessee’s prohibition on direct shipment, while vacating the judgment related to Tennessee’s Grape and Wine Law as discriminatory on its face, and remanding to district court for further proceedings related to T.C.A. §57-3-207.

Discussion/Action Taken:

Director Elks stated that Governor Phil Bredesen, Paul Summers, State Attorney General and the Tennessee Alcoholic Beverage Commission were sued by S. L. Thomas Family Winery, Inc., Martin Reddish and Frederick Jelovsek.   The suit alleged discrimination and that direct shipment of alcoholic beverages should be allowed in the State of Tennessee.  The Sixth Circuit upheld the previous court’s decision approving and upholding a prohibition of direct shipment of alcohol, however, further held that the provisions of T.C.A. §57-3-207 were discriminatory because of the favoritism and preferential treatment that were provided to Tennessee wineries.  The Order sets forth that although out-of-state wineries are not injured, the statute shows preferential treatment to Tennessee wineries—thus, on its face is discriminatory. The Court has remanded the decision to the District Court.  


REFERENDUMS FOR RETAILAND LIQUOR BY THE DRINK


Director Elks stated that in the November 4, 2008 elections that 14 cities/towns passed Liquor-by-the-Drink across the State, and 10 cities and one county that passed Retail Package sales.   

9.
DATE OF NEXT MEETING – Wednesday, December 17, 2008 and Wednesday, January 21, 2009 at 1:30 p.m.

___________________________

______________________________

John A. Jones




Shari Danielle Elks


Chairman




Executive Director

