TENNESSEE ALCOHOLIC BEVERAGE COMMISSION

Minutes
October 15, 2008
1:30 p.m.

_________________________________________________________________________

ADDENDUM

1. RETAIL STORES
A. PAT’S LIQUORS

PULASKI, TENNESSEE (GILES COUNTY)
Licensee:
Discount Liquors, LLC

Member:
Dennis and David McDonald


Before the Commission are two requests.  First, the Discount Liquors, LLC, requests permission to transfer location from 300 S. 7th Street in Pulaski, Tennessee, to 950 Mill Street in Pulaski.  This request is based upon the need for less expensive monthly rent.  The current lease expires on November 1, 2008.  Second, the licensee is requesting a name change to Discount Liquors.  All documentation has been submitted with the exception of the following:
a. Lease to the Discount Liquors, LLC; 
b. TABC Inspection; 
c. Deed to Randall and Cleta Cain; 
Discussion/Action Taken:

Director Elks reviewed the application to the Commissioners and recommended approval upon submission of the following documentation:  

a. Lease to the Discount Liquors, LLC; 
b. TABC Inspection;

c.  Deed to Randall and Cleta Cain; 
   Commissioner Mathews made a motion to approve upon submission of the pending documentation.   Commissioner Bond seconded the motion and it was approved with 3 ayes.

B. GRACE’S PLAZA WINE SHOP

NASHVILLE, TENNESSEE (DAVIDSON COUNTY)

Applicant:
Nirvana Beverage Company, LLC

Member:
Pratibha Desai
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Before the Commission is a request for a new retail store to be located at 4005 Hillsboro Pike in Nashville, Tennessee.  Ms. Desai wishes to initially invest $350,000 to operate the business.  Financing is based upon personal savings in the amount of $50,000, and a loan in the amount of $300,000 from Ray Dayal (cousin).  The applicant is leasing the property from Grace’s Inc. for a period of twenty years (with an option to terminate after 5 years) at $13,333 per month, plus 60% of the taxes ($3674.75/month), and 60% of the utilities estimated to be $2369.25/month for a total monthly rent of $19,377.  It should be noted that Ms. Desai’s brother, Paul Patel, owns Midtown Wine and Spirits, and her husband is employed as a manager at this retail licensee.

On October 14, 2008, a Writ of Supersedeas was filed with the Chancery Court of Davidson County requesting that the Commission be stayed from reviewing the application and/or issuing a license pursuant to the application.  An order was entered on October 14, 2008 ordering such a stay prohibiting the TABC from acting on the application.  Also, on October 14, 2008, a Motion to Amend the Order was filed by applicant.  On October 15, 11:26 and Order was entered vacating the Order for Stay.  (**The underlying issue is whether the City of Nashville properly issued a Certificate of Compliance pursuant to its distance requirements.)

All documentation has been submitted with the exception of the following:

a. TABC Inspection;

b. Acknowledgement of the rules/regulations;

c. Use and Occupancy permit;

d. Verification of owner’s of Grace’s Inc.

Discussion/Action Taken:

   Commissioner Mathews made a motion to bring the application before the Commission for discussion.   Commissioner Bond seconded the motion and it was approved with 3 ayes.   

Margaret Behm, Attorney for Nirvana Beverage Company, LLC and Scott Haynes, Attorney for PLB, Inc. and Cornucopia Enterprises, Inc. were present.  

Director Elks reviewed the application for the Commission.  Director Elks stated that applicant’s brother, Paul Patel, owns Midtown Wine & Spirits in Nashville and that Pratibha Desai’s husband also works at Midtown Wine & Spirits.    
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Director Elks advised that the staff interviewed Paul Patel, the applicant and her husband to explain what activities would be perceived as operating two stores in conjunction with one another, as well as what constitutes direct/indirect interests in another store.  Affidavits have been obtained from each of the three individuals acknowledging their understanding and compliance.   
Director Elks stated that PLB, Inc. and Cornucopia Enterprises, Inc. filed motions in the Chancery Court on October 14, 2008 to determine whether the City of Nashville properly issued a Certificate of Compliance pursuant to its distance requirements.   These parties allege that the applicant’s store was too close to the existing retail store.   Director Elks stated that T.C.A. §52-3-208 requires parties contesting that Certificate of Compliance issues to appeal the city’s decision to Chancery Court.  She further advised that Chancery Court had issued a stay prohibiting the Tennessee Alcoholic Beverage Commission from acting on the matter.   However, a second order was issued earlier in the morning lifting the stay.  
Margaret Behm, attorney, stated that the application for Grace’s Package Store meets all the requirements; therefore, Ms. Behm requested that the Commission approve the application and issue the liquor license.   Ms. Behm stated that the matter of the distance requirements will be taken up by the Chancery Court, and the Chancellor makes the determination.   Further, she advised that the appeal does not affect the application presented before the Commission this date.

Scott Haynes, attorney for PLB, Inc. and Cornucopia Enterprises, Inc. stated that the city ordinance prohibits a retail package store within 200 yards of another retail package store.   Mr. Haynes stated that their survey indicated the distance that Grace’s Package Store to the stores owned by each of his clients was within the 200 yards distance requirement.   Mr. Haynes stated that the attorneys will argue over the interpretation of this ordinance.   

Margaret Behm, stated that if Grace’s Package Store does not have their license issued by November 17, 2008 lease provisions provide that the lease will become null and void.   Therefore, an economic impact would exist for her client either way if a license is not issued because of the late filed law suit.  
Commissioner Mathews expressed his dismay over the timing of the various motions and arguments, noting that all were filed within 48 hours of the Commission meeting.   
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However, Commissioner Mathews made a motion to take this matter under advisement until the November TABC Commission meeting.   Commissioner Bond seconded the motion and it passed with 3 ayes.

After discussion regarding the possibility of a special Commission meeting, the Commission subsequently changed the date of the November Commission meeting, (originally scheduled for November 19, 2008) to November 13, 2008 so that the meeting date would not interfere or impact lease provisions.   
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